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G55

WAERE XTENCRAHE, REAEXZRAZTEAAHNARNRE., EFCEF
HERERT “RET” e, SELERALY, MEABREEA. FHRE L EE %
B, REX)EHCRBEHELTTNAR GRETRMELE B TAN: THALRER
FEHARNBE RN, XEFTAAERF RGN, TBEHN. FREHARE, TEMBT
IR Ro (B3 BATAUR RSN R — R R BATRA, &8 B AT E A A R LR E T it
A, AR ERAZURATREA . EFCEXFHERNL L ARATNN,
MEF (EATE) FLTEEE () T RAAZKBAEABFRKARFE, MER (F
TE) BT 2%, WRTAARKBARRANRETRCRALEH &, KHENFRIFX
ERERE, FAXKNERELE HEXERESL, TrEN (RTELEFK) F K00
HEE. BRI GEELRFE RN T — T EH, FLEREELE. EIRUEFRIEY
WA, B (ERFE) FL+L4F () I, ARERCXRFHET N, HTEY,
KM ALY KEATEARKNEE, EMERESRKTES T FENFR.
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FOF R, RIRYRERE MR A, O, HOBr AR EIE R AR
PRCHAT Y, HRHIEA = B2, EHrREEENE AL, HiZEn AT
FERCRITROIE, 05 2, f b2 AN B IV a3, AT Nl 1A
FIEW LR A K, TR AR BT AR, Ry NBRERELE, H
AR FIARANGRIL, i A8 02 EEREFARD, FEBmCss I bRic Al
LAbRI, MR FEERE, AMEARSTIRIEEZ A &5, 7RG
VERL, TSRS BT AR FAE ST RN . B AR A, DR AT R
BRI SE i Sms, IR 22 R, 2 iidp B WA T 24T, AR B IF A b
Hoo BIHAIA =K (BIMD BRA RS A FEREREE F R (BURRAR “A
THEBERRET . BRREAF YRR T (R AFHMREFRAAEE (BUR fER
“ERBEERT . FILHEIMEG RERERNE (LUTRR “Z208 &
RMZE7) BT (R HIRA RS _ERHERIETEBORARR AR A8,
REEEERRRMS R (CUTER “ B 2hiEEme”) &.

CL YRR A, (FAI R i 5 £ R I AR JAgNE R, il i h
B EHOREEE R TIE S IE AR ? 5B, TSR
PR R BEAT IR ? 5=, WS IRFR I BE RE 5 AF NV E AR R AU ELAEHCHE 2 Aol
Fliel L, A 15 TS

—. WieHNHRE: ESERNSEREER
EH R A B VA R T I 2 R R b PR S R AT I
SE TR IR 2 i) . B [ RIVA SEERNZAT N R B AFAE AN R s o 22 R
RN, Pt R A R A A B AL, IR AT R AR R R AR A
F T 2 RARE A F ] M R b, IRBEA NIRRT s a7 i dhoRIE T 35 . A
I RIARRUN T bR, M RRAE R TR IR B . "l R R, — AR A
BB “ 20 R bR A DR B R AR AT S R AR A I 2 A AN R

RN TR N RIERE (2015) BiARKVITFH 416 5 RFH R,

PUERT R RN RIERE (2014) VEHAEIRYIFEE 0007 5 RFH B,

S IR XN AR RS (2012) IR R TS 652 55 IRIITT AN kb R G
(2013) FRHVEMRATE 7138 5

C RHEERPERGERE (2021) I 73 R4 596 S RIS,

S ERTHR AN RIERE (2014) VEH AR AYIF 56 0007 5 RFH B,



PR B H ARG, AT R TR B 5, A S R AR A
F s S 9 R A T iR i, DAL 5P O R AR AR AN o " S BB g 7 S
L TRBE VO E 7 e/ INGE VN B AR RIAT N, RO T TR R I e A /)
R TR TR R YR T IRy, DA REBCSE 2 () 48 A B ey K AL, A& T3 A
SIS, N b e .

(—) EfMBRBHESESFERALX

ISR RSB ], R iRaE EA RIS P AR RN 1R 0075 U8
Pt NG R A T AN R IE B A 94T 08, 1 B R 1 1 = ] 5 4 s 1k
ESEH . CHERPEIE M fH ] (descriptive fair use), A&FR1T A ATERM AL 5 5L
JIR 55 I 5 A N AR BT b AT B IE 246 P IR (RFRIE) 58 59 %% 1 SR Hik Pk
A 2408 P R AR o PR A 11 24 08 ] B AMEAL B0 Sl I bm il , (EARER H &
FIVE IR TR P bRiC, BEshric s ARE ARG R A7 AL 1S A FiaR P 1E 4 T A m]
Ao "HATE B RIS, NAFE U U BB, HE P, BN
T U ECE RUR B ORI ST, HAN TR Gt At N T AR RESR A O 7 A
B8 B, AT, RIERRICH) “JRaG & 307 B “RefR & 7 BAER, BT
“ritre X ERER” B=, FHOE, MEWRESH THE, sk
SR, TERE R SR IRIRYE , AR N E H B, 600, Ve,
BIAE £ B VTR P DA PR H 008 0 R5 R S0 3R, T 90 S b R A
R, JFRANAAT B ORER. “REZ, MIREIESE R, SSBEE T
T o7 HAEmh 8 IX 3R, DA B SRR S B g5 .

AR E T, HTRAEETANE SRS, BAFETANE
CLIRI TR it B S5, BRI TG ad R PR TR 4 A o B 9AT WA 34T N8

¢ ERYITHAE M XN RIEBE (2012) RAERA R 75 652 5 RIEH R,

DRI R RNRIERE (2013) IRFPTERR A 738 S IRFH R,

* ElWHIH A X ARER (20200 ¥ 0115 B4 26507 5 EFHH k4.,

C BIRBIR: CRRPERUEY, AR 2021 4ERR, 55 562 7. g REM A RAR, K&
RSN “TM SRR 5 e SR, i aliEREs e SRS e, 5
WRERERAG . BrIRIRIE KOS, AR E . B, RSB SE R A .

O B WXL CPERRBOE ) LRI FTY,  FniR AU AL 2010 £ERR, %5 175 BT,

"B WXL PR S R AR L), AR A AR AL 2010 SRR, 55 177 .

Y SRR CRRPERGEY, iR AR AL 2021 SERR, 58 567 TL.

2 WAMEGE: (R SR RE A ), R FEBUR AR 2013 SERR, 5 195 T,



T RS, AT AN AR IC I ARAE TR IR AR IRSS 7. B, i
Ve IR e OO e 7 BT AR A PR E 2 W] A4, B e ]
REAL) B AR 7 PR I 2 A W 2 3t 2 e Rk e ¥ 2 DA o 10 B B 2 P4 45 ARV el
PET

faontEIE 4] (nominative fair use), J&4i 55 = A PR3 A it B0 95 1M 75
BRI Ty Pl it BOAR 55 I A N B RS AT B I A o RS PRI S A IE
WMime, W7 MhgEE . TRARIE . P ihaes. R 55, X8had, 17
I NANE N TS I KA 75 T AR AN R i BRI 55 » (AN RE 1078 2 3 LAk 1 23t
i B ORI S EURSS, T 5 B AT 9 N IE S E .

HaT, BE CRbsik) MILSEtisc Blor R e SR tE IR S, (BATBONE
AEREFRBPN R Z A E 2 “HeontE R S SRt A, Bk
FEAT A NAE A AN R b 838 B 7 IR 55 25, B E B E B A
FEFRZR TR IR A H o, A7 00 A A AR N RS s A2 IR 725 Ji o A 7 ik Bl 55 1 AR
N H R iR S, RV AR N T U B SR IR ST TS IA
A, AT N A AR e 22 RIOR B IR B O dh IR S5 1.
B, MRPEIE SR R T B O B S MBS E, SRt e T
Xt B LR IR ST TRl IR o DAL, 7 I 24 R xR A2 1 s Y (1
Tghge, HEILFEM B bR IE S

Hosg, TR SIS IR S, AR T AR R
SCERMER”, SRIARZ O “HAERAREE A 7. (HAR 12 F B o 1 2 A,
FEREE AT U NAE T MY A BT O i B 55 PR 7o s PSP o 1 o L 00 28 A A
B, AT RANIEREE B SRR R SS, AR bl R E
HEBAE TR IS, AR TR RS, Wi a5 1k 26460
TR

YOS RIRAYE: (PRI R ILPRFIFFT), AR BUH AL 2010 £E/R, 55 183 T,
AT R RN RIERE (T H E AR I H M G AT M S I REDY) Otk k2006168 5D 2 27 20
S, TERERN, NULHISRIR . Feom F IS S BGPTSR Y, R T IE 248 R AR
FRICHIAT o MR T 4550 XN BVt 5 ot g s 1 I 244 T HEAT WA RIS T I8 23 A% 5 R )
W SEEZ FTEN KR, NEFHIRAON T, JEFasAE= KAl AR AR B4R R Ui,
{HRZ AL TR, AREBE SR, GRS ARIRIE . RAEE T ERE. "SI LR
X kR (2006) = (G P75 122 SREFEH R,

S E . GRICTEM SR IBRIBRE]Y, 50 K2 2006 SEI 220830, 56 13 .

TSI CPEARBOE I S IR IR, RniR AU AR 2010 £ERR, 5 185 T,



(Z) EFEEBHENREFEER

FIARERE T, RAER RARARIC F 08 o 7o i B 2R 8 2 40 LA 7 i 2 5 S
Fi b, BCEE R TS AR Y A It i g S, TR R U
HIAT o PORIP TR AR TR DO RE A2 T AR AR AT 55, TR PRV ) 2% T 2t S
FEI e DR R0 Th R B0 T8 R BTt e D5 T, MR AR AR SRR I A B H
BAMNREAWAE | defri i i 5 5 Bk, (00 9 g i m 5hnid 2 1A
HIIBC 2R, PFRHIEZ PR Be A WG . 5 —J5 1, MR A EERE, 178
NREER bR E B ARD, FIREFEE R E O H P EARicERMEEZ
R R, AT N ANHAT WA MRS PRRAL . FTLAN T, e dn ik i) B2 Hp AT A — A
JiE Y B bR XA,

bR A P 5 T 248 R AN ], 3 (R R A 23 9l o) . 7 s ) PR PR D g = K
{55 (signaling)” ThREYS “FiEME (expressive)” HfE. “KIET” ThRELAIR T
FIDX 73 e ot ORGSR Thig s “RIAVE” DhRe & fiid i i By, EIFIEU
P A SRS R D BE o ** 1 2545 FH S A At N o s e R Rk | 1 7 i BUIR 55
RAFE CRIKME” ThRE, MRS EEAE TR acRIRRAT N, KI%E “K
55”7 ik,

AEFT O A S, TN B EAR T, B AR R T
B ER o HOSRYE, O I R (0, SRE TR SR YR BOAE o DR R 0 2
WERIE T “RET7 Thae, MREARIEEH . BT A2 AR R B RO A&
TR AT BT, (A TR R B ARSI, B E AT
TRt B AN 00 ) TP 18 2 1 it ) L SR, BRI AN R J T 1E =48 FH IRy
Wso #52, —F AT O R0 R — R oA — A FRiC i, VH 2 X i S AR
WAL R BN O e B e 7, M AT N A e ks “ k557 D)
AE, WAt ARe)E T RbR A .

P AR AL AR B PR AR UK E th BLAL TR, 22 7 — EARE N B, HETE

YOS (RERRIED BR 48 %

¥ SRR R TE AR A R —— S TE AR SR =R IB R BR Y, e CRIiR= AL 2011
FE9W, 3

** See Jeremy Phillips & Ilanah Simon, Trade Mark Use, Oxford University Press, 2005, p.105.

21 See Rochelle Cooper Dreyfuss, Expressive Genericity: Trademarks as Language in the Pepsi Generation, Notre
Dame Law Review, Vol.65:397, p.400-401(1990).



TER =Rt BRI B U AR5 E WS A S B . 28
H R FIRT R F U, YONTE AR BUAE B AT S 2 BORR BN BIE AT AR
FIARIEAE . B, BT CREARIE) 56 48 SR HITE N “ AL FTAR AR AL 7,
SR T AR A R BN & T CRIARIRD 28 57 2%, DIk, RIARIRAH
SE FHTRTAR B4 Y 12 F - TRR A b RV AT 7 A2 B RIS SCI s S
CPRIFRIED 58 57 2658 () BIHUE: “RAEMFREM ABVERT, 7R —ME &L
A Y5 Y R AR AR R A, B AE SR ABA R il AP 5 HLVE M R s A ] B 3
AR, 55 FEBURER” B TRIUT N NEFRNRERE, REFHREAA
Je “MEHY bR, JRRAEHPERE . Ik, NI EYE, AR A AT
REIE TH P TR, A PEAE A SIRIE PTRETE R IR G R, it B AsPEAE A
€, TRVE T REVERHE R XE LAy gk . IR A e N RIZE B/ PRETUL R bRRAL S
IR HR TS “AERAR I A RERIE R BIER, JFRRARERE LR RibR
VEAEA AOTEO0 T, P2 75 AR AR [R5 ity A5 FAH R O R b, B8 P W A A R T
ity A P AA R T A B3 P 1 S ACL RS oty _E A5 A R BB L AR AR 2 15 7 5
FEORE, WAHLRRN”

=, WIMELE: B ARIEREH
o 700 PR SR SRR T RORR LA, LR hR (PR P AR AL AT,
T 5 97 .5 T 5 77 7 AR A R AL M . i, AT MR e AV
AR RIS i, BT RS RES BIRRRURR, 4 T RAIZ BB
RIFRBLE R (trademark exhaustion), BRRTFRALIT I, RAGRIARAA BRI
Wi PE T A B RO RREGTS B TSR B 5 RIRRR TR L 5 76 i i

2 ORTR A E B UK, “RIARERT AR R ACHIWT AT E AR, REVFRT IR R A TR
BRI AER AR (use as mark)  RIA4 BCRRT A 1448 F B 74 1] BEZR$RZ A 57 1F . See Margreth Barrett,
Internet Trademark Suits and the Demise of Trademark Use, U.C. Davis Law Review, Vol.39:371, p.378(2006).
PR T EYIAN, AL “RIARTEATH” AR RACHIE BISe R AR, AIBTRIARERAR T RSL, MY
MG FEFRIAE F A BRI RIS S th R, 15 A& B BR By W P An 2 AL . S IUARTR ST C“Fiibs
HAER” AT, 3 GIVL RS54 OO REERO) 2014 4255 2 81, 28 176 T,

OB SL BV, BRI RTE R MR E PR B ETEM, FistERR “H7, “IRIETRE
PE” S A7, BRI RS AT E S, RSP AT S VR T RE I 4 R A B AL LA
B, BRI EELAT RS EIT, B, SES T MR AIE, AT LA E 2 TS A R AR
A, FNEMBGRE TRt AT DUEINE RS BORE T RetE, 50 HTiRE vl Re e =75 e s bR 4 F
Bl ZILEWE: (EREECT “BArEfER” fHhr 5, o (REER) 2020 55 2 1, 2 73-87
i

N ©

® e NRERE (2014) RIBTE 38 SREFHRP.



AR . #5522, RARBCT R dh E O AR NARRS, —IRAT A B 2 5 2 A B
¥t , ANSZRbs T IR H03, #oz J5 U SRS VA & I U (first sale doctrine )
TP R BT, — 7 T SEIL 1 R AR BT BN 2 T8 )8 AE M T, ¢
E T AR B BE, fedt U S IR RET, S OB s AN LA
WAL A, AT R AR AR XA B X0 5E 47y 2 572

A, FEARBUHR G A S OISMIE, ER A * XN
ZNFEMEZRP, HRARNE E45 AR S e e s, HEAEERfEH
E AN, i B AR R AR AT I o JE A R 7, A Bl
AR S AU R RS, SRPIWT LA AT 8 7E 58 I8 T R A AU Rk 2 vl
REIE BT VE P RETE I G ki, EEAIE 1. BEI, A ZREESMT R
FHHERTENEAG], Sa525%, JE R, TR R E S A L TAR.

(—) REMNEHERBHENAIEALK

R Ay 5 0 S 60,3 P A0 5 (R e M D R FERE G 5 [ BH 5« BRI B
BT IEINA, BEHESE S SR E AR . 7£ Champagne Heidsieck v.
Buxton —Z&% 1, VEREINN, BARITHRE R TR R, AR RV RIS
R R IR A A o A SRE AN R s A L 5 A (R R i (R BRI N e A% B 1L e
SRR IX LL RS i, KR TIER B,

fE Hoffmann Z& 1%, % 7 9& [H 3% valium 245, #7605 I B R A

* Z RN CGaPREERED, P E AR B 2003 FERR, 55 78 L.

TSN TN (A (EZARD, JERUREEHARFE 2019 4ERR, 56 200 UL,

2 Z WXL (FFRBUR ) KHBREIHETTY, ER =AU i 2010 4ERR, 5 244 1L

LAWY, EH BB RAFE A AT (D) BARREERLE: (2) Bm2LaRAE B

LHVF AT AN TOESUR; (3D M E N JERBIARIAR 5 L BB R R S WEREK. R

i (IRBERET S & h AR R BUAE 12 5 JE—— AR A SRR S W & I O 2 frbos ), 3 (B DRHIB LR

PR ARNERR)) 2014 4E58 6 W1, 5 32 T A R B AR BT R IO R A TSR 9 (1D RS

A DA TR bR T A A BE R BT (2) TEARE A B A SRS (3) FRmbri fn i<

S B A AR IR SRS . S LR JA2E: (RifRfE AR S SRR R 4, # (F

HRFR) 2019 E58 3 W, 5 60-61 T, A YVHRR, MG, ROEAX R GET SR, {0, —

USO8 it P G R, VIR R AR B i B ORIE T BE, SV E AN & . S WRAE. MR
CIE Wb 233 AT N IR B AR BOCH E —— MR TR RS R RO FRE I bR AED, 3 (hERIAR) 2022 455 9 1,

5 17-18 Tl

W] CHT R ARAUR 55 e SR — R S R R B I E D, B CANREIED 2009 4EE 19 B, 58 91 UL

* Champagne Heidsieck v. Buxton, RPC (1930) 28.

* Tan S. Forrester, Q.C, The Repackaging of Trademarked Pharmaceuticals in Europe: Recent Developments,

International Intellectual Property Law & Policy, Vol 6:111-1, p.111-4(2001).

¥ Hoffmann-La Roche & Co. v. Centrafarm Vertriebsgesellschaft Pharmazeutischer Erzeugnisse, GmbH, Case

C-102/77, 1978 ECR 1139 (CJ.).



JEAH AR E . BARVERE NN, RAR IR A D REAE T CRUE T 235 018 7 AR B S
VR, RA AN T DL & bRic R B R R IR, QR Ve 8 = 5 R
EMEARS, TCREIRE T AR BISKRIETh R, Bk ARG R . R
IEBE IR AH R, BFRAUNJE I bRy DA A A AT N BIAMEDL T,
SRR NN BT, WS 05 A A 2w i s ek, A R 2R
EEE AT BRI, JRE S PR E ARG R, B
HEMR BRI

1E Bristol-Myers Squibb v. Paranova — %™, i 54 J5 25 ¥ 24 it BT 0.5
BE A VERE E R TR IR TR b 0SS AR RS AE AT AR 5L N W] B8 52 BN L -
i R AR AN 2 Z RN B, SEURE N, WrTREZ B RHEsEm, 4
w, fEFE RAARNIER. Ao BRI BIFESEL, SEES
FABEICETOR, W T i i & N . R, VEBR AL 1 AT A N E R
LRSS B ESR, A SRR N 244 1E 5 AL 03 9 3 DL — B 7 S fie e & 78
e BEAR . BRI, BB BN IR, T 2R T2 B R I e R
Ko B, HBHY . ABER A IR 2 i AR R R R RE A R AR AN R
o A, AT RNERORE AT RN, AR BRI
SR A0 S5 1 AR

HH T 24 it e AN SRS AN ], RRHAACAN (3] ke 5 TR ) 24 i R ks AR ZE AR K, BBl ke
Zi S RABRRNERNN S, HAGESHIL. 25 EHTFRERR
R, MR LR 1380 20 [ 247 0t o o R B R0 ke, DR T DR ) B, 5 1
BEPAEZ AT B FIEGN L BRG], mT ORI, BRI Rk T SR
FHHERSE, W BREH AR, 2] BRI L 587 2
e, EAG47, FRE CBORN R s B a A F AN, (EA SRR 4
HR7 IX A B, AT NN EE RS TR I EE R . XSRS (1D
R BRI R GG RS s (O BT B A S FRICBUR N T2
DRI A5 T A BB 1) AR 95 I LR AN R IE FH AR B R (3D AT A NS i BT
i JBAT B A LS, SRR A WL FRIE 710 (4) 3 B B0 RE 1) F 5L AT
PR RS RAE R AU (5) WRBRNELR, 17 NA 55 1 A4

* Bristol-Myers Squibb v. Paranova, Joined Cases C-427/93, C-429/93 & C-436/93, 1996 ECR 1-3457 (CJ.).
S NAREE. (REAREGEY, EE AL 2010 4R, 2 518 TL.
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(D) EEMNEHERBIHENTALE

TEE I, FH 0035 P B A DG RIA L, PTIBWI % 1924 4F Prestonettes, Inc.
v. Coty — %%, %%, Prestonettes 2 F]J¥ 3K Coty A FITEE R, K H E40,
HEH A TERT S Coty BIMRIVELE N A . Prestonettes 24 7 W K KA K,
HAPAAE /NN o HOXVERE Iy, RBERE S e ALke b3 B A it b o0 e g
S, JFFRWBHCSESIFTOEIRR, Bk sty AR Eopr A R s i, PHE
JR& AR, HEATHE . &R EYRERRIAY, ET ARG RSNV, 7
B 5 A FIBCRIN , DR 1E 4 35 4k 8208 D35 T b o DT B i VR B B 2
WEAT N RSB, KR T HOTVERE R AR IEWE WA TS,
AR A A UL EE (tell the truth), R 5 10w LR 22, HEH R
ELTE, BUOR N TCAUEE \E A b, DRUONE: B ROREAT T A L. *(ET
FERRE, ARG, A5 TR REAT NN BRI 15 L 2 it
TR B EUR IR S B, RN, WA A N ELTE, A IR 2
HAT A Z BRI R s 55— 5T, %A RN R I e F A B B 2 ik
0 U 25 T R AR RO Bl 2 4

£ Champion Spark Plug Co. v. Sanders —Z&H, “Sanders /A & [8]1 Champion
AFIAKAEZE, N HSATEE, 88, REEHE, (NN Champion
KACFERHE . Sanders A FITEKAEZESE LA & FOREE TR bR, HEbsiE “ B
H7 R, R E CHIRE SR HIDIEBEN Ty, BB LU Y, J7 Re4k 2t
BRI AEZE: (1D MBRES SRR =SS 3 Q) KAEEERR LF
MR LR IX Al (3) fEKIEZE BhRic “BsT” 208 (4 fEREAE EAniE ke

T SRR (PR R AR 5358 ), 3 GEARIR) 2003 455 2 31, 55 88 1T,

¥ See Prestonettes, Inc. v. Coty, 264 U.S. 359, 68 L. Ed. 731, 44 S. Ct. 350 (1924); Coty, Inc. v. Prestonetts, Inc., 3
F.2d 984 (2d Cir. 1924).

% See Prestonettes, 264 U.S. at 368.

¥ X —f# 53] 7 Dream Team Collectibles, Inc. v. NBA Properties, Inc —Z& 3 #f. ("None stands for the
proposition that a repackager of trademarked goods has an absolute obligation to include a disclaimer or an
explanatory label on its product.” A N 25K 1 b 15 il (4 T CL 288 35 A 20T S5 1E ™= i _E AL 40 53 75 W B
BMEFRZE . )See Justin D. Swindells, Repackaging Original Trademarked Goods. Trademark Exhaustion or
Consumer Confusion? Federal Circuit Bar Journal, Vol.7:391, p.398(1997). Bitt, ¥ Coty MMINEFE A ERE
N AEH R F UL B DL A, SV R — R R AR

* See Supreme Court of the United States Champion Spark Plug Co v. Sanders, 331 U.S. 125 (1947).



FEYR T IS M S TR UL I o I EERE A, b 77 ik e 1 2R 7387
RIS 723K (1) B vl DAR SRS I S hRids (2D fEKAEZE BRRid “RHT”
FHE: (3D BUHHb VAR R e — TE R . BRI kBl , BARMESUE 17
AN IE i, AR T2 TR R IREE, FR A TR TN, R BRI AN A
THE N E N RS, REAT NN bR 2R T Ui s, MiAne
>R Sanders 2 F] MBI Sk LB R 425 R AR o

Prestonettes, Inc. v. Coty Z&A1 Champion Spark Plug Co. v. Sanders &, #&H
LRI AU G BT I IR (S S, IR R R, M ARl
JFI 525 v A SR BR Ol 9 38, (HU AT DATEASHHLC 4R A2 0158 100 T {8 P 1 s o ok 3R A
(tell the truth). “RIIEAAER: “tell the truth” Z5[F] T “#E0H L SEH A
B> 3557, “tell the truth” 7 Prestonettes, Inc. v. Coty &R yfd F IR 15
Fr, 7£ Champion Spark Plug Co. v. Sanders ZE& I i Fi JE 45 bR ey “ 077
FHE.

GiAh, VEBEEAR A0SR PG R TR, A TN S TS
JRME R DU A R B T T, A 4k S FH R R b 120, 7E Bulova
Watch Co. v. Allerton Z 791, 4 #5455 FRMIBITRF R T H—YHF£+,
HAEF FREBMAEA 75 B, EB U F45 5 IHF R Z AR FEA
[, s R S TR I B AT N, BT R RAL

£ Shell Oil Co. v. Commercial Petroleum, Inc &+, #{#5 Commercial 2 &I
K Shell 23w iAo i i SEFTIERE St B O R b i i, A Rixe
AN Shell 24 7)™ 4% . EBEIA AN, Commercial 24 & ¥ A 2 1 Shell 23 5] 1
EARMERETIZ . AT 56617, PHAT Shell 24 =) B HIAE A0Sz, A% IE
BRI FE 5 (B i il b e AT 3 . S8 % A= A /& 1E &, Commercial
NFBERATHART “1E8 7, 5 Shell AR (A MAZAELFEARR, A0 fs
198 28 % Commercial 23 &) f A IR U5 iE BRI, PRI Commercial 23 w42
AL

* See Justin D. Swindells, Repackaging Original Trademarked Goods: Trademark Exhaustion or Consumer
Confusion ? Federal Circuit Bar Journal, Vol.7:391, p.399(1997).

“ Bulova Watch Co. v. Allerton Co., 216 F. Supp. 875 (1963).

“ Shell Oil Co. v. Commercial Petroleum, Inc., 928 F.2d 104 (4th Cir.1991).

* ) Z 4 El Greco Leather Prods. Co., Inc. v. Shoe World &, Matrix Essentials, Inc. v. Emporium Drug Mart



g BRG], LU, SE FE ARSI E BT R A 5 A2 A T AR
AL AFAERL T ARdE: 25—, JR L, AT N A BB T, B
UG FEASBURR, AR BRI, R ARiEAS R A7 50 I b ) I ot 4
B, AMEZEERA R RN VERT” 0 38—, HEH AR S AR
N ARSI AN, B AT 0 N BEAS R AR BN B 4% i 8 7 S BIL, AT K
JRVERLESAS 1 RS . WA BEIE AU S 3R =, B R A E R O
AR AL, LR T REPE R E O

(=) EMERBHEERBFNARFEN

R 5 5% DT R AR R (S B E AR, SEEREREN BN TE 2,
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Abstract :  About repackaging original trademarked goods, the problem of different
judgment in judicial practice is relatively prominent. Repackaging original trademarked goods
play the "signal" function of the trademark, constituting trademark use. By summarizing the
judicial practice of EU and US, the following rules should be considered to distinguish the

trademark right exhaustion and likelihood of confusion in the case of repackaging original

trademarked goods: if the actor materially changes the repackaged goods, or uses defective, untidy
and inferior new packaging, the exhaustion of trademark right is not applicable. However, the
exhaustion of trademark rights does not necessarily constitute trademark infringement. The
judgment of ordinary trademark infringement takes the likelihood of confusion as the core, while
the judgment of well-known trademark infringement takes the likelihood of dilution as the core.
Where repackaging and reselling infringe upon the right of an ordinary trademark, Article 57 (1)
of the Trademark Law shall apply; Article 13 of the Trademark Law shall apply where the right
holder claims the anti-dilution protection of a well-known trademark. If the actor only packages
the bulk goods of the trademark owner into gift boxes, the goods sold have not changed materially,
and the quality of the new package is similar to that of the old package, which may fall into the
scope of regulation under Article 2 of the Anti-Unfair Competition Law. The quality guarantee
function is another aspect of the anonymous source theory and does not exist separately. It is not
appropriate for the court to apply Article 57 (7) of the Trademark Law to regulate the repackaging
original trademarked goods on the grounds that the quality guarantee function is impaired. On the
contrary, it may improperly expand the scope of the exclusive right to use the trademark and blur
the boundary between the Trademark Law and Anti-Unfair Competition Law.

Key Words Repackaging Original Trademarked Goods; Fair Use; Trademark Use;

Exhaustion of Trademark Right; Likelihood of Confusion; Quality Guarantee Function
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